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REASONS FOR JUDGMENT
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This matter is purportedly brought before the Court pursuant to s. 19D of the Criminal Law (Conditional
I
Release of Offenders) Act and, as a preliminary issue,
raises the question of whether the Court has jurisdiction to permit the applicant to leave the premises at which he was ordered to reside by way of a home detention order.

The order was made on 4 October 1991 upon the applicant being convicted of aggravated acts of gross indecency for which he was sentenced to serve a period of one year's imprisonment on each count concurrently.	He consented to the making of a home detention order by this Court and by the order was required to reside at Lot 6,


Section 1711, Hundred of Cavenagh, Darwin River.	The order also incorporated a provision that he not leave those premises except as permitted by the Criminal Law (Conditional Release of Offenders) (Home Detention Orders)
Regulations or'with the prior approval of the Director of
►
Correctional Services .or a Surveillance Officer.	The order was to remain in ·force for a period of one year.

The terms of the order reflected the provisions of
s. 19A(2)(a)(b) of the Act by which it is provided that a home detention order may require the offender to reside at the premises specified, and not to leave those premises except at the times and for the periods as prescribed or as otherwise permitted by the Director of Correctional Services or a Surveillance Officer.	It will be noted that the leaving of premises may be in accordance with what is prescribed or as permitted by the Director or Officer.	What is prescribed is to be found in Regulations, No. 3 of 1988,
which relevantly provide that the offender shall reside at
'
the premises specified in the order and not be absent from those premises except to attend, as approved by the Director, the offender's place of employment for the purpose of that employment (Regulation 3(c)(i)).

Section 19A(2)(c) provides that the offender shall comply with such terms and conditions as are specified in the order.
The provisions as to a review of a home detention order are to be found ins. 19D.	Where such an order is in force, the Director or the offender may apply to the Court which may, bearing in mind the interests of justice and
having regard to circumstances which have arisen or become
►
known since the.order was made, discharge the order with certain consequences ·or may vary the terms and conditions to which the order is subject.	The report provided to the Court pursuant to s:	19B(l) prior to the order being made, indicated that at the,time of the completion of it the applicant remained unemployed, but was seeking work in the rural area, and that he was supported by his spouse and parents.		He was then living at the place described above which is some 60 kilometres from Darwin and "is considered to be remote by the usual home detention standards".	That remoteness provided some difficulties for the Director in relation to the normal surveillance of offenders subject to home detention orders, but the applicant was considered suitable for sentencing to a peripd of home detention by the Director notwithstanding that he would have to modify the usual surveillance arrangements.	On 3 October 1991 in addressing the Court in relation to sentence, the applicant's counsel said that he was "in fact, working right now.''·	No further details were given.

The affidavit in support of the present application, sworn by the solicitor for the applicant, disclosed that the applicant had been offered employment as
a general trades assistant to work at Crab Claw Resort, Bynoe Harbour.	Although there was some doubt about when the work might commence, the evidence was that one of the conditions of employment of the applicant would be that he
and other employees be driven to the work site on Monday
►
mornings and returned to Darwin each Saturday afternoon residing there in•the meantime.	Accommodation and meals would be provided and no alcohol was available except as may be brought to the s te by the individual employee.	The road to Bynoe Harbour is bitumen except for the last 30 to 40 kilometres which is unsealed and which can be difficult to travel upon during the wet season.	The total distance of Bynoe Harbour from Darwin is 100 kilometres.	The reference to the state of the road and the difficulties which might be occasioned in traversing it during the wet season was to indicate that the proposed arrangements for travel to and from the work site may not be able to be strictly follqwed. Evidence is also contained in that affidavit, in very general terms, as to the applicant's financial commitments and the assistance which would be derived in discharging those commitments by the receipt of income from the job which was on offer.

In response to a request made by his Honour the Chief Justice when the application first came before the Court, a report was provided on behalf of the Director and received into evidence without objection.	It is dated
27 December 1991.	After citing the background the report
indicates that due to the distance from Darwin of the proposed work place and condition of the dirt road, "face to face" surveillance contact would not be "a valid proposition in this instance" and that random breath testing could not
be undertaken whilst the applicant was at the work place at
f
Bynoe Harbour. ·rt is one of the prescribed _conditions of a
home detention order·that an offender not consume alcohol or
-
any other drug (other than as prescribed) without the
·-
approval of the Dir ctor, and it is clear that the Director regards that prohibition as being one which needs to be closely monitored.	The Director, through his counsel, indicated that he opposed the making of the order sought.

The issue that arose during the course of the hearing of the application is as to whether or not jurisdiction to give permission to leave premises specified in a home detention order rests in the Court or the Director.	Counsel for the applicant and for the Director argue that that jurisdiction is ip the Court, but I do not accept the submissions which have been made in that regard.

The Act clearly distinguishes between the requirements of an order that an offender reside at premises and not leave those premises except as prescribed or as otherwise permitted by the Director or an Officer, on the one hand, and the requirement that an offender comply with terms and conditions as are specified in the order, on the other.	In ss. 19A(2)(c) the reference is to "such terms and
conditions" and not "such other terms and conditions" which might equate "terms and conditions" with requirements as to residence at the nominated premises. Section 19B(l)(a)
makes it obvious that the Director's opinion as to the
,
►
proposed arrangements and suitability of the premises for the purposes of ·a home-detention order is vital to the
Courts consideration.·	In s. 19F, the distinction is again drawn between residential requirements in ss. (1)(a) and compliance with ter s or conditions in ss. (1)(b).

Returning to s. 19D, it is firstly provided  in ss. (1)(a) that the Court shall have jurisdiction to discharge the home detention order and deal with the sentence of imprisonment for which it was substituted, or by ss. (1)(b) to vary the terms and conditions to which the order is subject.	It is plain that it is the Director or a Surveillance Officer who has the power to permit an offender to leave the premises specified in the order at such times and for such periods as either of,them think fit (in the absence of prescription).	Attention has already been drawn to the provisions of Regulation 3(c) and the ability of an offender to be absent from the premises described in the order to attend at his place of employment for the purpose of that employment, as approved by the Director.

The legislature has clearly empowered the Director either by virtue of the Act, the Regulations or the exercise of a discretion (or a combination of any one or more of
them) to properly control an offender in relation to where he shall reside and in relation to his absence from his place of residence for the purposes of employment.	It is appropriate that that should be the case bearing in mind that issues such as those could often arise during the course of a home·aetention order which might extend for up to 12 months.	When it comes to "terms and conditions", upon which there are no legislative restraints, it is obvious
that since the same will be formulated by the court in the
'
particular circumstances of individual cases, then the power to vary the same ought properly to rest with the Court.	The parliament has provided for the essence of a "home detention order" and that is that an offender who has the benefit of such an order shall be confined to particular premises or a place for the period of the order except as prescribed or otherwise permitted by the Director or a surveillance Officer.	The fundamental objective is clear and the governance of that objective is vested in the executive.
When it comes to particular terms ,and conditions, since the same will have been formulated by the Court, it is the Court which ought properly have power to vary the same.

I note the concerns expressed by counsel for the applicant that such a scheme would deny to an offender resort to the Courts in relation to matters concerning residence and employment, both of which may be of vital importance to the offender's welfare and rehabilitation.
That argument does not prevail over the clear intent of the
legislature and in any event any improper exercise of the Director's powers is amenable to the jurisdiction of this Court.

This Court has no jurisdiction pursuant to the
. , ►
Criminal Law (Conditional Release of Offenders) Act to vary the requirements of the home detention order in relation to the applicant's place of residence nor to permit him to leave that place for the purposes of his prospective employment.

